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Court of Appeals of the District of Columbia 


No. 6117. | 

Strother M. Taliaferro, Plaintiff in Error, 

vs. | 

■ 

Rosie Carter et al. 


1 Municipal Court of the District of Colijmbia. 


No. 246,115. 

i 

Strother M. Taliaferro, Plaintiff, 

vs. ! 

i 

j 

Rosie Carter et al., Defendant-. ! 

i 


United States of America, j 

District of Columbia , ss: 

Be it recommended, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in j the above- 
entitled cause, to wit: 


o 


Particulars of Demand. 


Filed March 11, 1932. 

i 

i 

To personal injuries sustained by the plaintiff, to wit, on 
September 7, 1931, and at or near the intersection of Rhode 
Island and Florida Avenues, N. W., Washington, D. C., 
when the automobile of the defendants was so jnegligently 
and carelessly operated and driven so as to riiin into the 
automobile which plaintiff was driving. As a result of the 
collision the plaintiff was seriously, painfully and perma¬ 
nently injured about the head and body, requiring medical 
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treatments and attention in amount of $95.75; loss of em¬ 
ployment covering four weeks and two days in amount of 
$180.00. 

Wherefore plaintiff brings this suit for damages in the 
full amount of $500.00, with costs. 

(Signed) P. J. SEDGWICK, 

Attorney for Plaintiff. 

Defendants’ Motion to Vacate Judgment and Supporting 

Affidavit. 

Filed November 25, 1932. 

Comes- now the defendants, by their attorney, and re¬ 
spectfully moves the Court to vacate and set aside the 
Judgment, of May 19, 1932, for the plaintiff against the 
defendants in the sum of Five Hundred Dollars ($500.00), 
and grant a new trial and for reasons therefore savs: 

1. That the defendants did not know that this case would 
come up for trial on May 19, 1932. 

2. And for reason set forth in the attached Affidavit 
which is asked to be read as a part hereof. 

(Signed) CHARLES E. FORD, 

Attorney for Defendants. 


3 To Mr. Paul G. Sedgwick, 

Attornev for Plaintiff, 

* 

Barr Building, 

Washington, D. C. 

Dear Mr. Sedgwick: 

Please take notice that the aforegoing Motion will be 
called to the attention of one of the Judges in the Municipal 
Court on Monday, November 28, 1932, at 10:00 A. M., or as 
soon thereafter as counsel mav be heard. 

(Signed) 1 CHARLES E. FORD, 

Attorney for Defendants. 

Service of a copy of the aforegoing Motion together with 
the attached Affidavit is hereby acknowledged this 21st day 
of November, 1932. 


Attorney for Plaintiff. 
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Affidavit of Defense. i 

i 

Filed November 21, 1932. j 

i 

District of Columbia, ss: 

i 

Rosie Carter and Theodore Carter, being firit dulv sworn 
on oath according* to law, depose and say: that] they are the 
defendants named herein and that tliev have a good de- 
fense to the suit filed by the plaintiff in that |losie Carter 
was not in any way responsible or liable for j any injuries 
received by the plaintiff, and Theodore Carter \vas not pres¬ 
ent at the time, nor was lie responsible for any of the in¬ 
juries alleged to have been received by the plaintiff; that 
the copies of the Declaration filed herein by the plaintiff 
was served on both defendants bv the United States Mar- 

• # # i 

shal and the return day of said original summons 
4 was March 28, 1932; that on March 28, 1932, both 
defendants were in the Municipal Court when their 
case was called and were told to come back tjo Court one 
week later but before that week expired defendants were 
advised not to come to Court and that they wofild lie again 
advised before this case was called up for trial, and the 
said defendants have since then until now beep waiting to 
lie advised when to come to court for trial; tluijt thereafter 
the defendants were never advised when tips case was 
called and were not present in Court on May 19| 1932, when 
the plaintiff took judgment against them and khew nothing 
about the trial of this case until a garnishment'! was served 
on Theodore Carter’s emplover. j 

(Signed) ’ ROSIE CARTER. 

THEODORE CARTER. 

i 

Subscribed and sworn to before me this 21st 1 day of No¬ 
vember, 1932, A. D. j 

(Signed) HARRY S. GOLDSTjEIN, 

[notary seat.. 1 "Notary Public , D. C. 

i 

! 

Motion of Plaintiff to Overrule Defendants 7 Motion to 

Vacate and Set Aside J udyment. j 

i 

Filed Mav 18, 1933. j 

i 

Now comes the plaintiff, by his counsel, and; moves the 
Court to enter an Order overruling defendants! motion to 


i 
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vacate and set aside judgment heretofore entered in this 
cause by the Court on May 19, 1932, for the following 
reasons: 

1. Defendants have failed utterly in their promise to the 
Court to make an effort to locate the witnesses in this 
cause, after the Court had taken the case under advise¬ 
ment to allow said defendants time so to do. 

5 2. Counsel for defendants has never advised the 

Court of plaintiff’s counsel as to what, if anything, 
he has done since December, 1932, when the matter was 
presented to the Court. 

3. More than a year has elapsed since said judgment was 
entered, and no good and sufficient cause has been shown 
whv the same should be set aside. 

4. Plaintiff was seriously and painfully injured in the ac¬ 
cident which forms the basis of the said judgment, was 
obliged to pay out considerable for medical expenses, lost 
several weeks’ salary on account thereof, and plaintiff, now, 
is being deprived of his rights to effect reimbursement 
therefor by defendants’ failure to comply with the order 
of court. 

f). The Garnishee has failed to make anv return of the 
attachment writ in more than Six Months, and plaintiff 
asks judgment against such garnishee for the full amount 
of said judgment, and asks a judgment of condemnation 
against anv and all monevs and credits due defendants as 
salary and wages from the date of service of said garnish¬ 
ment writ. 

6. And for other reasons. 

(Signed) P. J. SEDGWICK, 

Attorney for Plaintiff. 


Mr. Charles Ford, 

Attorney for Defendants, 

424 5th Street, N. W., 

Washington, D. C. 

Please take notice that the foregoing motion will be called 
to the attention of the Court on Monday, May 22d, 1933, 
at 10 o'clock, A. M., or as soon thereafter as counsel can 
be heard. 

(Signed) 1 


P. J. SEDGWICK, 
Attorney for Plaintiff. 


! 

STROTHER M. TALIAFERRO VS. ROSIE CARTER |ET AL. 5 

j 

Service of Copv: Copv left Ford's office May 18, 1933. 
(Signed) ‘ ‘ P. J. SEDGWICK. 

6 Plaintiff's Notice to Calendar Plaintiff's Motion to 

Override. 


Filed June 26, 1933. 
Notice. 


The Clerk of the Municipal Court will please calendar 
this cause for hearing on Plaintiff’s motiog to overrule 
Defendants' motion to vacate and set aside judgment, on 
Fridav, June 30th, 1933, at 10 o’clock, A. M. 

" (Signed) P. J. SEDGWICK, 

Attorney fo\r Plaintiff. 

| 

Mr. Charles Ford, ! 

7 i 

Attorney, 

424 5th St. N. W., 

Washington, D. C. j 

Please take notice of the aforegoing ordeif to calendar 
cause, now on two-day call. 

(Signed) * P. J. SEDGWICK. 

(Signed) CHARLES E. FORD, I 

Per G. N. j 

June 26, 1933. I 


Assignment of Errors. 

! 

Filed September 7, 1933. 

i 

i 

The plaintiff, Strother M. Taliaferro, having duly noted 
in open Court an appeal from the decree enjtered in the 
above-entitled cause on July 21, 1933, assigns the following 
errors in the record and proceedings in said cause: 

1. The Court erred in overruling Motion of Plain- 

i 

7 tiff to overrule Defendants’ Motion to; Vacate and 
set aside judgment. 

2. The Court erred in granting defendant^’ Motion to 
Vacate Judgment. 
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5. The Court erred in vacating and setting aside the 

i * V.J 

judgments. 

(Signed) P. J. SEDGWICK, 

Attorney for Plaintiff. 

Service of the foregoing Assignments of Error, with 
receipt of a copy thereof, is acknowledged this 5th day of 
September, 1953. 

(Signed) CHARLES E. FORD, 

Attorney for Defendants. 
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9 In the Municipal Court of the District of Columbia. 

| 

No. 246,115. | 

I 

Strother M. Taliaferro, Plaintiff, 

vs. 

Rosie Carter et ah, Defendantjs. 

j 

Bill of Exceptions. 

Be it remembered that on the 11th day of March, 1932, 
plaintiff tiled suit against the defendants! in Municipal 
Court for personal injuries sustained as the result of an 
automobile accident, which suit was returnable in court 
on March 28, 1932. j 

On March 28th, 1932. plaintiff, plaintiff’s counsel and 
both defendants appeared and were present in court at the 
call of the case. Defendants were not represented by coun¬ 
sel, whereupon, and after some remarks by j the Court re¬ 
garding the nature of the case and the advisability of their 
securing an attorney to represent them, the defendants 
continued the case to April 4th, 1932. 

On April 4th, 1932, defendants failed to appear in court 
and no counsel appeared for them, whereupon plaintiff’s 
counsel responded to the call of the case, but offered no 
objection to the case being continued, whereupon the case 
was continued to April 21, 1932, at the suggestion of the 
Court, the plaintiff charging to himself, anjd paying for, 
the continuance. ! 

On April 21, 1932, neither of the defendants appeared, 
nor did any attorney appear for them. Plaintiff’s counsel 
responded to the call and, in answer to the Chart's inquiry 
regarding some disposition of the case, requested that the 
same be set down for Ex Parte proof on May 19, 1932, 
which was so ordered. 

On May 19, 1932, plaintiff and his counsel appeared in 
court, with witnesses. Court Clerk Rollins called the case 
in regular order; plaintiff’s counsel announced ready; 
there was no response on behalf of the defendants and 
the case was set aside until the Call was finished. The 
Clerk called all cases twice. In the usual procedure the 
case was reached, whereupon, and to sustain his case, 
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plaintiff was sworn as a witness in his own behalf 
10 and testified in substance as follows: 

That on September 7, 1931, at about 1:30 o'clock, 
A. M., he was driving an automobile in a northeasterly di¬ 
rection on Rhode Island Avenue, Northwest, in the City 
of Washington, D. C., at and near its intersection with 
Florida Ave.; that he was driving carefullv and at about 
twenty miles per hour: that there were two other people 
in his automobile with him: that he had crossed all 
of the car tracks on Florida Avenue and was leaving the 
intersection when the automobile which he was driving 
was run into by tlie defendants’ car, which was being oper¬ 
ated bv one of the defendants in a northwesterlv direction 
• * 

on Florida Avenue at a rate of speed of between thirty- 
five and forty-five miles per hour; that the defendants’ 
automobile did not slow down at any time until the impact, 
which forced plaintiff's automobile sideways across the in¬ 
tersection, over the curb, across the sidewalk and into a 
pedestrian who was walking along the sidewalk at the time. 
Plaintiff testified to other acts of negligence and to his 
personal injuries, tin* actual medical expenses of which 
amounted to $95.75 and loss of salarv for over four weeks 
amounting to $150 lOO. Corroboration of this testimony was 
furnished and the Court entered judgment against the de¬ 
fendants in the sum of five hundred dollars. 

On November 1*2, 1932, plaintiff (having gained infor¬ 
mation as to the employment of defendants) issued an 
attachment and garnishment writ on said judgment. 

On November 25, 1932, defendants filed a Motion to Va¬ 
cate and Set Aside the Judgment, Attorney Charles E. Ford 
appearing in this behalf. This marked the first appearance 

of counsel or attornev in the case bv the defendants. No- 

• • 

vember 28th was the date set for argument on the motion. 

On November 28th, 1932, the court continued the hearing 
thereof to December 7th. 

On December 7: 1932, the Court listened to argument on 
defendants' Motion. Defendants’ counsel argued that the 


defendants had not had their day in court, and in support 
thereof placed the defendants on the stand and under oath 
they testified that when they appeared in court on March 
28th the case was continued by them to April 4th. That 
during this week they received a message not to appear 
in court, that the case was to be continued and they would 
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be advised of the new date; that they were jiever advised 
of any date of trial; that they were not present in court 
when plaintiff took judgment on ex pafte proof, and 
11 knew nothing about the trial until aj garnishment 
was served on their employer. j 

Plaintiff's counsel, in reply, argued to the (fourt that the 

defendants had had their dav in court and that it was 

* 

their own indifference to court orders and faiilure to even 
so much as inquire the status of the case, after the same 
had been continued from time to time, thaj resulted in 
the ex parte judgment. Plaintiff’s counsel stated to the 
Court that he had not communicated with thb defendants 
or either of them by telephone, letter or otherwise. Fur¬ 
thermore, plaintiff's counsel pointed out to tlije Court that 
the defendants (or one of them) testified thijd the “mes¬ 
sage” in question was a postal card and tluit, in answer 
to the Court's own inquiry as to where the cfird was and 
why they had not produced it in court, volunteered the 
statement that they could not find it, which plaintiff’s coun¬ 
sel contended was unqualifiedly fictitious. Plajntiff’s coun¬ 
sel, further, volunteered to retry the case if j defendants’ 
counsel would procure the attendance of all! of the wit¬ 
nesses, which defendants’ counsel agreed to doi, whereupon 
the Court stated to both counsel that the case jacket would 
remain on his desk pending defendants' attornjey’s further 
advices. Months passed with no word received by the 
Court or plaintiff’s counsel from either the defendants or 
their attorney, whereupon plaintiff’s counsel conferred with 
Court Clerk Rollins about the matter, and, on May 18, 1933, 
prepared and filed a Motion to Overrule defendants’ Motion 
to Vacate and Set Aside Judgment, and argument thereon 
was called for Mav 22, 1933. j 

On May 22, 1933, the Court, upon whose assignment the 
case appeared (illness in the family causing Judge Mat¬ 
tingly's absence from the Bench), continued the hearing on 
plaintiff’s Motion to Overrule Defendants’ Motion to May 
25, 1933. j 

On May 25th, 1933, plaintiff’s counsel advised the court 
of Judge Mattingly’s continued forced absence,|whereupon 
plaintiff’s counsel requested that the case be! placed on 
Two-Day Call pending Judge Mattingly’s return!. This was 
ordered. 


i 


i 

i 
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On June 26, 1933, plaintiff filed a Notice to Calendar the 
case for hearing, giving as the date therefor, June 30tli, 
and served defendants’ counsel with a copy of the same. 

On June 30, 1933, the Court continued the same to July 
7th, and on July 7th, the Court again continued the mat¬ 
ter to July 21st, 1933. 

On July 21st, 1933, both counsel were present in court, 
each arguing his respective motion. Plaintiff urged his 
diligence against the dilatory acts of the defendants 
12 and their i counsel in that the defendants had con¬ 
stantly disregarded the case (after requesting the 
first continuance) and that their counsel had not complied 
with the agreement entered into between both counsel and 
the Court the preceding December (more than six months 
prior thereto). Plaintiff's counsel further pointed out that 
the term of court in which the judgment was entered had 
expired and that the defendants had permitted almost 
twelve months to elapse. Plaintiff’s counsel further ad¬ 
vised the court that lie had tried to locate the witnesses, 
was informed that one witness had since died and at least 


two others had removed from their last known places of 
address, and that, therefore, the Court should not vacate 
the judgment which it had entered a year before. 

Defendants' counsel contended thev had not had their 
day in court and their property rights were menaced and 
deprived without due process of law. To support this, de¬ 
fendants' counsel pointed out to the Court that the defend¬ 
ants had both made affidavit and testified in court, srivimr 
the Court opportunity to observe their demeanor, that they 
were advised by (telephone) message not to appear on 
April 4th, and that they would be further advised of the 
new date; that on April 4th, the case actually was contin¬ 
ued by the plaintiff: that defendants’ affidavit and testi¬ 
mony both under oath had never been controverted by an 
affidavit also under oath; that plaintiff’s counsel never 
proved that he advised the defendants of each of the 
later dates to which the cause was continued and that the 
first they heard of the trial and judgment was when the 


aforesaid 

counsel’s 


garnishment was served. Regarding plaintiff’s 
offering to retry the case upon defendants’ coun¬ 


sel's arranging for the production of all witnesses, defend¬ 


ants’ counsel argued that this was not an offer to do equity. 
That either the plaintiff’s counsel agreed to retry the case 
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or lie didn't. That under the circumstances jtlie inference 
was that even at that time plaintiff’s counsel knew of the 
difficulty in getting the witnesses. And defendants’ coun¬ 
sel argued that plaintiff's counsel himself wasj dilatory and 
it. was as a result of this that he, plaintiff’s counsel, could 
not, as alleged, reprove his case. And in furtherance of 
this contention, pointed out that plaintiff’s counsel waited 
six months before serving a garnishment, apd in answer 
to plaintiff’s attorney’s argument that he hadj to ascertain 
the defendant's employment address and employer, pointed 
out to the court that the garnishment was sjerved at the 
same address the original suit Bill of* Particulars 
13 listed as the address of the defendants!; that it was 
the same address the defendants resided at, since 
tlu‘ tiling of the suit; and so, defendants’ counsel argued, 
plaintiff's counsel in allowing this time to elapse was him¬ 
self dilatory and this in turn resulting in the plaintiff’s 
counsel's alleged inability to reprove his case, j 

Plaintiff’s counsel then argued that he had jbeen abroad 
for almost two months during the summejr and that 
he did not come into possession of definite information 
as to the employments of the defendants until shortly be¬ 
fore the garnishment writ was issued. Plaintiff's counsel 
again stated to the Court that he had not communicated 
with the defendants, or either of them, and lnjd never ad¬ 
vised them not to appear in court in connection with this, 

or anv other, case. 

* 

The Court, after argument, overruled plaintiff’s Motion, 
granted defendants’ Motion and ordered the jprior judg¬ 
ment vacated, simultaneously ordering the Garnishee to 
hold any and all funds involved until final djecisiou and 
termination of this case. Exceptions were thep and there 

m i 

duly taken by plaintiff and noted in the minjutes of the 
court. 

Be it further remembered that the exceptions taken by 

counsel for plaint iff as hereinbefore set forthj were then 

and there dulv entered upon the minutes of the; Judge pre- 

% 9 

siding at the trial (ex parte) and the subsequent, hearing 
of the motions in the case, and counsel for the; said plain¬ 
tiff then and there prayed the court, and now prays the 
court, to sign this his Bill of Exceptions and tjlie same is 
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accordingly done, now for then, and made a part of the 
record of this case, this 6th dav of October, 1933. 

ROBT. E. MATTINGLY, 

Judge. 

The foregoing bill of exceptions has been settled by coun¬ 
sel this 6 dav of November, 1933. 

P. J. SEDGWICK, 

Attorn eg for Plaintiff. 

(Notified but did not oppose:) 

Cl IAS. E. FORD, 
Attorney for Defendants. 

14 Oral Motion for fjcare to File Amended Bill of 

Exceptions. 

October 11,1933. 


Minutes 76, Page 16*2: Upon oral motion of plaintiff it is 
ordered that said plaintiff be granted leave to file an 
amended bill of exceptions in this cause. 

Designation of Record. 

Filed September 9, 1933. 

The plaintiff, Strother M. Taliaferro, having applied to 
the Court of Appeals for a writ of error and the same hav¬ 
ing been allowed, hereby requests the clerk of the Municipal 
Court of the District of Columbia to prepare, at plaintiff’s 
expense, a transcript of the record on appeal, including 
therein the following papers and proceedings, namely: 

1. Plaintiff's Particulars of Demand. 

2. Defendants’ Motion to Vacate judgment and support¬ 
ing affidavit. 

3. Plaintiff’s Motion to Overrule defendants' motion to 
vacate judgment. 

4. Plaintiff's Notice to calendar plaintiff’s Motion to 
Overrule. 

5. Assignment of Errors. 

6. Statement showing all Docket Entries with dates. 

7. Bill of Exceptions (Amended). 
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8. Oral motion for leave to file amended ^ill of Excep¬ 
tions, dated October 11,1933. | 

9. This designation and order. I 

(Signed) P. J. SEDGWICK, 

Attorney fqr Plaintiff . 

Copy served on Charles E. Ford, Esq., September 9, 
1933. | 

(Signed) CHARLES!E. FORD. 

15 [Stamp:] Filed Aug. 10, 1933. Municipal Court, 

District of Columbia. 

i 

United States of America, ss: | 

I 

The President of the United States to the Honorable Robert 

Mattingly, Judge of the Municipal Court of! the District 

of Columbia, Greeting: 

Because in the record and proceedings, as al^o in the ren¬ 
dition of the judgment of a plea which is in thej said Munic¬ 
ipal Court, before you, between Strother M.l Taliaferro, 
Plaintiff, and Rose Carter et ah, Defendants, No. 246,115, a 
manifest error hath happened, to the great damage of the 
said Plaintiff as by his complaint appears. We being will¬ 
ing that error, if any hath been, should be dully corrected, 
and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all:things con¬ 
cerning the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you hdve the same 
in the said Court of Appeals, at Washington, witjhin 20 days 
from the settling of the bill of exceptions, or Within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient £ause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States should 
be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 10th day of August, in the 


14 


STROTHER M. TALIAFERRO VS. ROSIE CARTER ET AL. 


year of our Lord one thousand nine hundred and thirty 
three. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

; Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

GEORGE E. MARTIN, 

Chief Justice of the Court of Appeals 
of the District of Columbia. 

16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss; 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause at Law, No. 246115, wherein Strother M. Talia¬ 
ferro is plaintiff,'and Rose Carter, et al., are defendants, as 
the same that remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of November, 1933. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: In error to the Municipal Court. No. 
6117. Strother M. Taliaferro, plaintiff in error, vs. Rosie 
Carter et al. Court of Appeals of the District of Colum¬ 
bia. Filed Nov. 23, 1933. Henry W. Hodges, Clerk. 
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